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1. While  c o n p r a c t  iitodif i c a t i o n s  g e n e r a l l y  are 
t h e  r e s p o n s i b i l i t y  o f  t h e  p r o c u r i n g  agency  i n  
a d m i n i s t e r i n g  t n e  c o n t r a c t ,  t h e  G e n e r a l  
Account ing  O f f  ice w i l l  c o n s i d e r  a p r o t e s t  
t h a t  a modification went  beyond t h e  
c o n t r a c t ' s  s c o p e  and s h o u l d  hav'e been t h e  
s u b j e c t  of a new p r o c u r e m e n t ,  s i n c e  s u c h  a 
m o d i f i c a t i o n  h a s  t n e  e f f e c t  of c i r c u m v e n t i n g  
t n e  c o m p e t i t i v e  p rocuremen t  s t a t u t e s .  

2. Where a c o n t r a c t  as  m o d i f i e d  is m a t e r i a l l y  
d i f f e r e n t  from t h e  o r i g i n a l  c o n t r a c t ,  t h e  
S u b j e c t  o f  t h e  m o d i f i c a t i o n  s h o u l d  be 
c o m p e t i t i v e l y  p r o c u r e d  u n l e s s  a sole-source 
award is a p p r o p r i a t e .  A m o d i f i c a t i o n  
c o n s i s t i n g  of a new ag reemen t  t o  d e l i v e r ,  
among other  t h i n g s ,  m a n u f a c t u r i n g  and 
p r o d u c t i o n  mach ine ry  and equ ipmen t  t o  expand 
t n e  g o v e r n m e n t ' s  in -house  p r o d u c t i o n  
c a p a b i l i t i e s  u n d e r  a n  o r i g i n a l  c o n t r a c t  f o r  
s u p p l i e s  and t e c h n i c a l  a s s i s t a n c e  e x c e e d s  t h e  
c o n t r a c t ' s  s c o p e  and c a n n o t  be j u s t i f i e d  o n  a 
s o l e - s o u r c e  basis where b o t h  t h e  moaification 
and t h e  o r i g i n a l  c o n t r a c t  s h o u l d  have  been  
competed. 

D e v i l s  Lake S i o u x  h a n u f a c t u r i n g  C o r p o r a t i o n  ( D L S )  
protests  a d e c i s i o n  of Federal P r i s o n  I n d u s t r i e s ,  I nc ,  
( F P I ) ,  Depar tment  of J u s t i c e ,  t o  f i l l  i t s - n e e d s  f o r  uncured 
h e l m e t  s h e l l  assemblies m a n u f a c t u r e d  from k e v l a r  b d l l i S t i C  
aramid c l o t h  by m o d i f y i n g  a n  e x i s t i n g  c o n t r a c t  w i t h  Gentex 
C o r p o r a t i o n  r a t h e r  t h a n  p r o c u r i n g  t h e  assemblies 
c o m p e t i t i v e l y ,  The assemblies are  used  f o r  t h e  p r o d u c t i o n  
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of m i l i t a r y  helme 
s o u r c e  award. Wh 
D a i l y  o n  November 
t i v e l y  a c q u i r e  t h  

ts. DLS also p ro te s t s  t h e  o r i g i n a l  sole 
i l e  F P I  a n n o u n c e d  i n  t h e  Commerce B u s i n e s s  

2 0 ,  1 9 8 4 ,  t h a t  i t  i n t e n a e d  to  competi- 
e aramid c l o t h ,  a s o l i c i t a t i o n  was n e v e r  

issuea o e c a u s e  a m u t u a l l y  s a t i s t ac to ry  dcjreement  was 
c o n c l u d e d  b e t w e e n  F P I  a n a  G e n t e x  t o r  c o n t i n u e d  d e l l v e r y  
u n d e r  t h e  e x i s t i n g  c o n t r a c t .  GLa c n a l l e n y e s  s e v e r a l  
a spec t s  of F P L ' s  d e c i s i o n  n o t  t o  p r o c u r e  t n e  assemblies 
c o m p e t i t i v e l y ,  i n s i s t i n g  t h a t  t n e  m o a i r l c a t l o n  wen t  beyonu 
t h e  scope of t h e  o r l g i n a l  c o n t r a c t .  he s u s t a i n  t h e  
p r o t e s t .  

A s  a p r e l i m i n a r y  matter, G e n t e x  q u e s t i o n s  o u r  
c o n t i n u e d  j u r i s d i ' c t i o n  c o n c e r n i n g  p ro t e s t s  o f  p r o c u r e m e n t s  
by E P I  u n d e r  t h e  C o m p e t i t i o n  i n  C o n t r a c t i n g  A c t  o f  1984  
( A c t ) ,  Pub. L .  N o .  9 8 - 3 6 9 ,  S 2 7 4 1 ( a ) ,  9 8  S t a t .  1 1 7 5 ,  1199 .  
We h a v e  c o n s i s t e n t i y  e x e r c i s e a  I U r i S d i C t i o n  o v e r  p ro tes t s  
of F P I  a c q u i s i t i o n s ;  - see, e .g .  , - N i a g a r a  Mach ine  &-Tool 
works,  B-214288, J u l v  1 6 ,  1 9 8 4 ,  84-2  CPD 11 4 8 ,  a n d  w e  
o e l i e v e  t h a t  w e -  h a v e - c o n t i n u e d -  a u t h o r i t y  t o  do so. 
t h e  A c t ,  o u r  j u r i s a i c t i o n  e x t e n d s  t o  " F e a e r a l  a g e n c i e s "  
w h i c h  term i n c l u d e s  w h o l l y  owned g o v e r n m e n t  c o r p o r a t i o n s  
s u c h  as F P I .  - bee 4 U  U.S .C .  5 472 ( 1 9 8 2 ) ;  31 U.S.C. 5 9lU1 
( 1 9 8 2 ) .  M o r e o v e r ,  a l t h o u g h  F P I  does n o t  receive a n n u a l  
a p p r o p r i a t i o n s  from C o n g r e s s ,  FYI h a s  a n  o p e r a t i n g  f u n a  
w h i c n  w e . h a v e  f o u n a  t o  c o n s t i t u t e  a c o n t i n u i n g  appropri-  
a t i o n  f o t  a u t h o r i z e d  e x p e n d i t u r e s  o f  FPI .  See 60 COmp. 
Gen. 3 2 3  ( 1 9 8 1 ) .  A c c o r d i n g l y ,  w e  h a v e  a u t h o r i t y  o v e r  p ro -  
t e s t s  of p r o c u r e m e n t s  by F P I .  

Under  

- 

G e n e r a l l y ,  w e  a0 n o t  r e v i e w  p r o t e s t s  c o n c e r n i n g  
c o n t r a c t  m o d i f i c a t i o n s  b e c a u s e  t h e y  i n v o l v e  c o n t r a c t  ad- 

: m i n i s t r a t i o n  w h i c h  is p r i m a r i l y  t h e  r e s p o n s i D i l i t y  of t h e  
c o n t r a c t i n g  a g e n c y  a n d  o u t s i d e  t h e  scope of o u r  b l d  p r o t e s t  
f u n c t i o n .  S ie r ra  P a c i f i c  A i r l i n e s ,  b-L0543Y, J u l y  1 9 ,  
1 9 8 2 ,  82 -2  CPL) U S4.  We w i l l  c o n s i d e r  s u c h  a p r o t e s t ,  
n o w e v e r ,  w h e r e  i t  is a l l e g e d  t n a t  t h e  m o d i f i c a t i o n  is 
beyond t h e  scope of t h e  o r i g i n a l  p r o c u r e m e n t  a n d  s h o u l d  
h a v e  b e e n  t n e  s u b l e c t  of a new p r o c u r e m e n t .  N u c i e t r o n i x  - I n c . ,  B-213559,  J u l y  2 3 ,  1 9 8 4 ,  8 4 - L  CPD 11 b.2. I n  t h i s  
regard, w e  h a v e  s t a t ed  t h a t  i f  a c o n t r a c t  a s  m o d i f i e a  is 
m a t e r i a l l y  d i f f e r e n t  f r o m  t h e  o r i g i n a l  c o n t r a c t ,  t h e  
s u b j e c t  of t h e  moaif i c a t i o n  s h o u l a  n a v e  b e e n  competi- 
t i v e l y  procured u n l e s s  a s o l e - s o u r c e  awara was appro- 
p r i a t e . -  U e p a r t m e n t  of t h e  I n t e r i o r - - R e q u e s t  f o r - a n  
Advance  D e c i s i o n ,  B-207389 ,  J u n e  1 5 ,  1 9 S 2 ,  82-1 CPD 
11 58Y. I n  so s t a t i n g ,  w e  e x p r e s s  o u r  c o n c e r n  so t h a t  
i m p r o p e r  c o n t r a c t  m o d i f i c a t i o n s  t a n t a m o u n t  t o  u n j u s t i f i e d  
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S O l e - S O U r C e  awards, i n  l i e u  of c o m p e t i t i v e  p r o c u r e m e n t s ,  
w i l l  n o t  a d v e r s e l y  impact upon t h e  i n t e g r i t y  of t h e  
C o m p e t i t i v e  p r o c u r e m e n t  process. 
Co.--DLA R e q u e s t  f o r  R e c o n s i a e r a t i o n ,  57  Comp. Gen. 567 

- See A m e r i c a n  A i r  F i l t e r  

( 1 Y 7 b ) ,  7b-1 CPL, 11 443. 

b a c k g r o u n d  

U e p a r t m e n t  01: D e f e n s e  ( D O D )  f o r  t h e  p r o d u c t i o n  and  d e l i v e r y  
of m i l i t a r y  n e l m e t s .  T h e s e  b a l l i s t i c  helmets are manu- 
f a c t u r e a  from f a b r i c  woven f r o m  k e v l a r  y a r n ,  a trade-mark 
ot &.I. u u p o n t  ana Company. I /  S i n c e  FPI does n o t  h a v e  
t h e  c a p a b i l i t y  of m a n u f a c t u r i n y  b a l l i s t i c  c l o t h ,  i t  
p u r c h a s e s  t h e  cloth from o u t s i a e  sources. k i t e r  h a v i n g  
b e e n  awaraed these c o n t r a c t s  by  DOl), F P I  i s s u e d  a 
s o l i c i t a t i o n  f o r  t n e  c l o t h  a n d  s e v e r a l -  i n t e r e s t e d  s o u r c e s  
r e s p o n d e a ,  i n c l u d i n g  G e n t e x  w h i c h  was u l t i m a t e l y  awarded 
t n e  c o n t r a c t  u n a e r  t h i s  s o l i c i t a t i o n .  However, G e n t e x  a l so  
p r e s e n t e d  FPI, o u t s i d e  t h e  framework of t h i s  p r o c u r e m e n t ,  
w i t h  a proposal t h a t  i t  asserted would  s i g n i f i c a n t l y  
improve F Y I ' s  a b i l i t y  t o  m a n u f a c t u r e  m i l i t a r y  n e l m e t s .  T h e  
proposal c o n t a i n e a  what  G e n t e x  c o n s i d e r e d  t o  be a " u n i q u e  
a n a  r e v o l u t i o n a r y  process" f o r  m a n u f a c t u r i n y  t h e  m i l i t a r y  
helmets t h a t  was e s p e c i a i l y  a t t r a c t i v e  t o  FPI s i n c e  t h e  
process wou ld  n o t  a p p r e c i a b l y  r e d u c e  u s e  of c o n v i c t  l a b o r  
b u t  would v i r t u a l l y  e l i m i n a t e  c o n v i c t  h a n d l i n g  o f  k e v l a r  
c l o t h  scrap,  a p o t e n t i a l l y  d a n g e r o u s  s i t u a t i o n .  F u r t h e r ,  
i t  was ciairnea t h a t  t h e  u s e  o f  t h i s  process wou la  a l so  
s i g n i f i c a n t l y  r e d u c e  F P I ' s  c a p i t a l  e x p e n a i t u r e s .  A 
sole-source n e g o t i a t e a  c o n t r a c t  was e n t e r e d  i n t o  b e t w e e n  
G e n t e x  a n d  FPZ o n  J u l y  8, 1983, which  was s u b s e q u e n t l y  
modifiea o n  October 21,  1983.  

FPI, o e j i n n i n j  i n  1 9 t l L ,  was awarded c o n t r a c t s  by t h e  

T n e  c o n t r a c t ,  a s  o r g i n a l l y  awaraea t o  G e n t e x ,  p r o v i a e a  
t h a t  t h e  c o n t r a c t o r  wou ld  p r o v i d e  u n c u r e d  n e l m e t  shell 
s u D a s s e m b l i e s  c o n s i s t i n g  of numerous  p l i e s  o f  k e v l a r  c l o t h  
" l a y e d  up"  i n  a c e r t a i n  c o n f i g u r a t i o n  f o r  s u b s e q u e n t  
m o l d i n g  by  FPI. G e n t e x  f u r t h e r  p r o v i d e d  t e c h n i c a l  assis- 
t a n c e  a n d  p r o c e s s i n g  a d v i c e ,  u n d e r  a n o n - d i s c l o s u r e  a g r e e -  
m e n t ,  r e q u i r e a  to  faDricate  t h e  h e l m e t .  The e n t i r e  

- l /  I n  order t o  oe assemblea i n t o  a h e l m e t  s h e l l ,  t h e  
b a l l i s t i c  c lo tn  is  coatea w i t h  r e s i n o u s  materials, c u t  i n t o  
appropriate  p a t t e r n ,  l a y e r e a  t o  t h e  desirea t h i c k n e s s  and  
sealed i n t o  a " l a y - u p . "  P r o p r i e t a r y  t e c h n o l o g y  may be used 
i n  c u t t i n g ,  l a y e r i n g ,  a n d  s e a l i n g  t h e  c l o t h  a n a  r e s i n  i n t o  
t h e  l a y - u p .  P P I ,  u n a e r  t h e  o r i g i n a l  c o n t r a c t ,  u s e d  i t s  own 
e q u i p m e n t  t o  mold t h i s  l a y - u p  i n t o  a snell. Accessories 
a re  t h e n  aaded t o  complete t n e  n e l m e t .  

- 3 -  



b-2 18209 

m a n u f a c t u r i n g  process employed  by G e n t e x  is p r o p r i e t a r y  
a n d  a t rade secret  w i t t i  a p a t e n t  a p p l i c a t i o n  p e n d i n g .  The 
c o n t r a c t  was modifiea o n  October 2 1 ,  1983,  u n a e r  wh ich  
G e n t e x  agreed to  f u r t h e r  disclose a r t  and  i n t e l l e c t u a l  
p r o p e r t y  t o  e n a b l e  F P I  " t o  more e f f i c i e n t l y  and  e f f e c t i v e l y  . . . c o n v e r t  t h e  [ h e l m e t  s h e l l ] "  i n t o  t h e  f i n i s h e d  h e l m e t  
a s se inb ly .  Eurttit3rf i n  c o n s l a e r a t i o n  of t n e  d i s c l o s u r e  of  
t h i s  p r o r r i e t a r y  i n f o r m a t i o n ,  F P I  a g r e e d  t o  p u r c h a s e  a l l  of 
i t s  r e q u i r e m e n t s  f o r  s h e l l  rnaterial froin G e n t e x  € o r  a 5- 
y e a r  p e r i o d .  

Under  t h e  c u r r e n t  m o d i f i c a t i o n ,  G e n t e x  a g r e e s  to  
f u r t n e r  d i s c l o s u r e s  of i n t e l l e c t u a l  p r o p e r t y  r e l a t i n g  t o  
t h e  processes of h a n u f a c t u r i n g ,  a n d  a l so  a g r e e s  t o  p r o v i d e  
t e s t i n y  and  c e r t i t i c a t i o n .  F u r t h e r ,  d e l i v e r y  q u a n t i t i e s  
are  e s t ab l i shed  based upon awaras by DOD t o  F P I  €or t h e  
y e a r f  and  c e r t a i n  r e q u i r e d  g o v e r n m e n t  c l a u s e s  n o t  a t  i s s u e  
here are aaaed t o  t h e  c o n t r a c t .  however ,  u n a e r  t h e  
m o d i f i c a t i o n ,  t i e n t e x ,  f o r  t h e  f i r s t  t i m e ,  a l so  p r o v i d e s  
s i g n i f i c a n t  m a n u f a c t u r i n g  a n d  p r o a u c t i o n  m a c h i n e r y  a n d  
e q u i p m e n t ,  s u c h  as presses a n d  j o i n e r s .  Also, t o r  t h e  
f i r s t  time, i n s t e a d  of G e n t e x  m e r e l y  s u p p l y i n g  u n c u r e d  
h e l m e t  s n e l l s ,  a c t u a l  preform m a n u f a c t u r i n g  of t h e  s h e l l s  
is now performed a t  FPI's f a c i l i t i e s .  he q u e s t i o n e d  these 
p r o v i s i o n s  a n d  r e q u e s t e d  f u r t h e r  i n f o r m a t i o n  f r o m  FrI o n  
t h i s  matter.  F P I  i n s i s t s  t h a t  t h e  G e n t e x  m a c h i n e r y  is p a r t  
of a n  i n t e g r a t e a  s y s t e m  w h i c h  i n c l u d e s  c u s t o m i z e a  dies 
c e n t r a l  t o  t h e  G e n t e x  p r o p r i e t a r y  process. F u r t h e r ,  F P I  
s ta tes  t h a t  i t  c o u l d  n o t  h a v e  m o d i f i e d  g e n e r i c  manufac-  
t u r i n g  e q u i p m e n t  w i t h o u t  u s e  of G e n t e x  p r o p r i e t a r y  d a t a  
w h i c h  is barred by t h e  n o n - d i s c l o s u r e  a g r e e m e n t .  F P I  is 
therefore  a r g u i n g ,  i n  e s s e n c e ,  t h a t  a sole-source moaifi- 
c a t i o n  was j u s t i f i e d  b e c a u s e  aa ta  was u n a v a i l a b l e  t o  pe rmi t  
a c o m p e t i t i v e  p r o c u r e m e n t .  

GAO A n a l y s i s  

As s t a t e d  2 r e v i o u s l y ,  i f  d c o n t r a c t  as m o a i f i e d  is 
m a t e r i a l l y  d i f f e r e n t  from t h e  o r i g i n a l  c o n t r a c t ,  t n e  
s u b l e c t  o f  t h e  m o d i f i c a t i o n  s h o u l d  h a v e  b e e n  c o m p e t i t i v e l y  
l j r o c u r e a  u n l e s s  a sole-source award was approbr ia te .  

c a p a b i l i t i e s  are d n a t u r a l  e x t e n s i o n  of a v a l i a  s o l e - s o u r c e  
c o n t r a c t  DaSed o n  t n e  s h a r i n g  of t e c h n o i o g y  of a u n i q u e  
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m a n u f a c t u r i n g  process. S p e c i f i c a l l y ,  t n e  a g e n c y  s t a t e s  
t h a t  t h e  " m a c h i n e r y  c o u l d  n o t  h a v e  b e e n  p u r c n a s e d  sepa- 
r a t e l y  froin a n y o n e  e lse  [because] t h e  m a c n i n e r y  i s  p a r t  
of a n  i n t e 3 r a t e d  s y s t e m  wnich inc luaes  t h e  a t t a c h m e n t  of 
cus to i i i iLeu  u l e s ,  w! i icn  dfe c e n t r a l  EO t n e  p r o p r i e t a r y  
c len tex  process.  'I 

k' i rs t?  w e  n o t e  t n a t  e v e n  a c u r s o r y  r e v i e w  of t n e  
o r i y i n d l  c o n t r a c t  and t h e  m o d i f i c a t i o n  r e v e a l s  t n a t  
d e l i v e r y  of p r o a u c t i o n  e q u i p m e n t  a n d  o n - s i t e  p r e f o r m  
m a n u f a c t u r i n g  welre n e v e r  c o n t e m p l a t e d  by t h e  p a r t i e s  
u n d e r  t n e  o r i g i n a l  a g r e e m e n t .  I t  was o n l y  a f t e r  e x p e r i e n c e  
showed t h a t  PPI's m a n u f a c t u r i n g  "was n o t  b e i n g  e n h a n c e d  by  
G e n t e x ' s  processes as  a n t i c i p a t e a , "  t h a t  F P I  i s s u e d  t h e  
November 20, 1 9 8 4  Ctr l j  announcemen t  f o r  a s o l i c i t a t i o n  t o  
a c q u i r e  t h e  aramid c l o t h  assemblies f r o m  a n o t h e r  source for  
t n e  p u r p o s e  of p r o t e c t i n g  FPI's a b i l i t y  t o  c o n t i n u e  o p e r a -  
t i o n s .  F P I ' s  m a n u f a c t u r i n g  was n o t  b e i n g - e n h a n c e d  b e c a u s e  
G e n t e x  was n o t  d e l i v e r i n g  k e l v a r  material t n a t  m e t  s p e c i f i -  
c a t i o n s ?  a n d  t he re  was a p p a r e n t l y  n o  improvemen t  i n  FPI's 
i n a n u f a c t u r i n y  c a p a b i l i t y .  As w e  i n a i c a t e d  ear l ie r ,  t h e  
c o m p e t i t i v e  s o l i c i t a t i o n  was n o t  i s s u e d ,  b u t  i n s t e a d ,  t h e  
alrienament i n  i s s u e  was n e g o t i a t e d  w i t h  G e n t e x .  I n  o u r  
view, t h e n ,  t h e  m o d i f i c a t i o n  i s  beyond t h e  scope of t h e  
o r i g i n a l  c o n t r a c t .  

S e c o n d ,  e v e n  i f  w e  accept t n e  a g e n c y ' s  a ryu inen t  
t h a t  t h e  m o a i f i c a t i o n  r e p r e s e n t s  a j u s t i f i a b l e  s o l e - s o u r c e  
procurement b e c a u s e  i t  is a l e g i t i m a t e  a d d i t i o n  t o  t h e  
o r i g i n a l  purchase,  i t  f o l l o w s  t h a t  t h e  m o d i f i c a t i o n  is 
o n l y  v a l i a  i f  t n e  i n i t i a l  s o l e - s o u r c e  award was v a l i a .  
I n  t n i s  c o n n e c t i o n ,  w h i l e  t h e  p r o t e s t  o v e r  t h e  o r i g i n a l  
awara a p p e a r s  t o  be u n t i m e l y ,  t n e  a g e n c y  is  a t t e m p t i n g  t o  
- J u s t i f y  a f u r t h e r  e x p a n s i o n  of a s o l e - s o u r c e  c o n t r a c t  t h a t  
i t s e l f  h a s  b e e n  c h a l l e n g e d  a s  i l l e g a l l y  awarded. Under 
these c i r c u m s t a n c e s ,  w e  t h i n k  t h e  p r o p r i e t y  o f  t h e  i n i t i a l  
s o l e - s o u r c e  award m u s t  be examined  t o  d e t e r m i n e  t h e  
2 r o p r i e t y  ot t h e  c u r r e n t  m o d i f i c a t i o n .  

I n  s u p p o r t  of i ts  a r g u m e n t  c o n c e r n i n g  t n e  v a l i d i t y  of 
t h e  i n i t i a l  s o l e - s o u r c e  award, t h e  a g e n c y  s t a t e s  t h a t  a t  
t h e  t i m e  there  were n o  o t h e r  f i r m s  capable of " d o i n g  any  
more t h a n  p r o v i a i n g  t h e  raw k e v l a r  material  i n  ro l l s  or  
sheets ."  The record s i m p l y  does n o t  s u p p o r t  t h i s  f ac tua l  
a s s e r t i o n .  Y n e r e  were t h e n  a n a  t he re  are  c u r r e n t l y  o t n e r  
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producers of helmets for DOD, each ostensibly with its own 
proprietary manufacturing process. 
manufacturing technology is an appropriate subject of 
competitive procurement. See AVCO Corporation, System 
Division, b-216~15, Feb. 2 7 ,  1985,  8 5 - 1  CPD 11 245. Thus, 
regardless of the bona fiae proprietary nature of tne 
rnanutacturiny process ernployea by Gentex, the recorcl shows 
that other suppliers, using their own methoas, can poten- 
tially deliver satisfactory materlal ana processes. hhile 
Gentex's proprietary process, utilizing its machinery, 
may best fill EPI's requirements for its manufacturing 
operations, that proposition ought to be tested 
competitively. : 

In this regard, 

We therefore Delieve tnat botn the modification and 
the initial sole-source awaras were improper. We recommena 
that tne procurement be reopened, that otner firins be 
allowea to compete, and that if ultimately the most 
aavantayeous proposal or otfer is receivea from another 
firm, the Gentex contract be terminatea for the convenience 
of the government. 

The protest is sustained. 

fV$gkd;* 
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